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Public prosecutor's  discretionary power, also called prosecution discretionary 
power or discretionary non-prosecution power, originates directly from the 
prosecution cheapism, which is the important part of the right of public prosecution in 
the procuratorial agency. Now in the various countries legislation stipulation and the 
judicial practice generally entrust the public prosecutor to decide on the prosecution 
or non-prosecution discretionary power. Public prosecutor's free discretionary power 
has the deep rationale, and has manifested the transformation of the penalty goal from 
the retribution to the prevention, the necessity of the safeguard of the human rights as 
well as the pursuit of lawsuit efficiency and the consideration of the public interest. 
And the power has complied with the tendency of the non-crime and the penalty 
individuation criminal policy. But because objectively discretionary power will 
possibly cause the despotic judicature and the judicial corruption, there exists worry 
about the free discretionary power in the academic circles and in practice. And this 
affects to a certain degree and restricts the proper practice of free discretionary power 
in procuratorial agency. In China deliberated non-prosecution system entrusts with the 
public prosecutor limited free discretionary power, which approves of the positive 
value of cheapism. But the practice of non-prosecution system is under strict legal  
and the policy control in our country. It has many  flaws in the system design and the 
judicial practice, which mainly manifest in the narrow application scope, the 
unreasonable relief and the restriction mechanism and improper exercise in practice. 
The author believes the outstanding system and the successful practice should be fully 
studied, public prosecutor's free discretionary power should be expanded, 
non-prosecution system should be consummated. The author also believes that full 
attention should be paid to victims and after the decision of non-prosecution is made, 
a series of necessary facilities should be established to return the non-prosecutor to 
society and to give the maximum compensation to the victim so as to eliminate the 
wickedness with every effort by the time when the crime occurs, to restore the 
social order. This is also the ultimate objective this article pursues. 
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第一章  检察官自由裁量权的法理分析 
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